SYNOPSIS
Of

In re Weisband, Chapter 13, Debtor Case # 4:09-bk-05175-EWH, United States Bankruptcy Court D. Arizona, March 29, 2010

PARTIES:


Debtor – Barry Weisband


Petitioner bringing relief of stay motion – GMAC

ISSUE:  Does GMAC have standing to bring motion for relief of stay and request adequate protection payments to protect GMAC’s alleged interest in property?

FACTS OF CASE:


April 10, 2009 – (Prior to Debtor entering into Note and Deed of Trust (DOT) )  - GreenPoint entered into a Flow Interim Servicing Agreement (FISA) with Lehman Capital.


Lehman agreed to purchase conventional, residential and adjustable rate 1st and 2nd lien mortgages from GreenPoint.


Under FISA, GreenPoint would service the mortgage loans it sold to Lehman.

October 9, 2009 – Debtor executed an adjustable rate promissory Note to GreenPoint secured by a DOT.

GMAC alleges that on a separate piece of paper endorsed Note to GMAC (it was undated) (Court finds that it was not “affixed” to Note).
DOT lists GreenPoint as lender and Mortgage Electronic Registration Systems, Inc. (MERS) as beneficiary of DOT.

November 1, 2009 – Lehman entered into a Mortgage Loan Sale & Assignment Agreement (MLSAA) with Structured Asset Securities Corp (SASC).

Under MLSAA, Lehman transferred a number of mortgage loans it acquired under FISA to SASC.

GMAC claims Debtor’s Note was one of the mortgage loans transferred to SASC.

SASC created a Trust to hold the transferred mortgages, the GreenPoint Mortgage Funding Trust (Trust).

MLSAA transferred the right to receive principal and interest payments under the transferred mortgage loans from Lehman to Trust.

SASC entered into Trust Agreement with Aurora Loan Services (Aurora) as the Master Servicer, U.S. Bank National Assoc. (US Bank) as the Trustee.

A Reconstituted Servicing Agreement was executed on November 1, 2009 and provided that GreenPoint would continue to service mortgages transferred to Trust under MLSAA but Trust could change services at anytime.

GMAC, Lehman and Aurora entered into a Securitization Servicing Agreement (SSA) pursuant to which GMAC would service loans transferred to Trust.

GMAC alleges it is the Servicer of the Note and DOT. 

Further Clarification of Facts
GreenPoint ------ via FISA with Lehman becomes -----   Servicer 
Debtor ----- executes promissory Note secured with DOT with -----GreenPoint

Note (allegedly) transferred to Lehman under the FISA, transferred under the MLSAA to Trust   - (Court finds that if Note was endorsed to GMAC (as GMAC alleges), GreenPoint would not have been able to convey the Note)

DOT – GreenPoint as Lender and MERS as Beneficiary of DOT

SASC = Trustor

US Bank = Trustee

Aurora = Master Servicer

GMAC = Sub Servicer

GreenPoint out of business in 2007

March 1, 2009 – Debtor in default under Note
March 19, 2009 – Debtor filed Chapter 13

May 12, 2009 -  MERS, as nominee for GreenPoint, assigned its interest in the DOT to GMAC (MERS Assignment)
May 16, 2009 – GMAC filed Proof of Claim (POC) and attached Note and DOT – Endorsement from GreenPoint to GMAC was not attached to GMAC’s POC

May 29, 2009 – GMAC filed motion for Relief of Stay and requested adequate protection payments to protect GMAC’s alleged interest in property (GMAC attached NOTE with Endorsement and DOT as exhibits)

Debtor challenged GMAC’s standing.

*****Important****  

- GMAC did not offer any documents demonstrating how the Note and DOT were conveyed by GreenPoint to the FISA.

-GMAC did not offer any documents demonstrating how the Note and DOT were conveyed from FISA to the MLSAA or from the MLSAA to Trust. (Schedule A of MLSAA does not list any transferred mortgages)
-No evidence that Note and DOT are subject to SSA.
DISCUSSION:
In order to establish a colorable claim, a movant for relief of stay bears the burden of proof that it has standing to bring the motion.  In re Wilhelm, 407 B.R. 392, 400 (Bankr. D. Idaho 2009).

“Prudential doctrine of standing has come to encompass several judicially self-imposed limits on the exercise of federal jurisdiction.”  Pershing Park Villas Homeowners Assoc v. United Pac. Ins. Co., 219 F.3d 895 at 899 (9th Cir. 2000).

Such limits are the prohibition on third-party standing and the requirement that suits be maintained by the real party in interest. See Warth v. Seldin, 422 U.S. 490, 498-99 (1975); Gilmartin v. City of Tucson, 2006 WL 5917165 at *4 (D. Ariz. 2006).


GMAC makes 3 arguments for standing
1. GMAC asserts it has standing because Note was endorsed to GMAC and GMAC has physical possession of the Note

2. GMAC asserts by virtue of MERS Assignment it is beneficiary of DOT and entitled to enforce and foreclose the DOT under Arizona Law

3. GMAC asserts it has standing because it is servicer of Note

Court finds that GMAC not the Holder of the Note.

Argument 1 – 

Holder of the Note has the right to enforce it.  (Court looked to Arizona law to define Note Holder)  Court also noted that Bankruptcy Court does not generally provide for the enforcement of promissory note, as a result legal obligations of the parties are determined by state law.

Arizona law defines a holder as “the person in possession of a negotiable instrument that is payable either to bearer or to an identified person that is in possession.” A.R.S. § 47-1201 (B)(21)(a)
. 

Court held that GMAC failed to demonstrate it was holder of Note because while it was in possession of Note, it failed to demonstrate that the note was properly payable to GMAC.  GMAC’s endorsement was not “affixed” to the Note.  For an endorsement to constitute part of the Note, it must be on “a paper affixed to the instrument.”  A.R.S. §47-3204, see also In re Nash, 49 B.R. 254, 261 (Bankr. D. Ariz. 1985)  GMAC demonstrated no evidence that endorsement was stapled or otherwise attached to the rest of the Note.  Furthermore, the endorsement was not included in GMAC’s proof of claim which the Court found as further indication it was not affixed to the Note.

**** Endorsement to GMAC is inconsistent with securitization of Note into Trust which GMAC asserts occurred shortly after it was executed by Debtor.****

According to GMAC the Note and DOT were conveyed by GreenPoint to Lehman and ultimately to the Trust.  BUT if note was endorsed to GMAC, GreenPoint would not have been able to convey the Note.  Only GMAC as holder of the Note could convey.

In Adams v. Madison Realty & Dev., Inc., 853 F.2d 163 (3d Cir. 1988) the issue was whether the defendant was the rightful owner of notes after a series of transfers.  The Court held that defendant was not entitled to holder in due course status because the endorsements failed to meet UCC’s fixation requirement.  Id. at 168-169.  The Court relied on UCC §3-202(2), “[a]n [e]ndorsement must be written by or on behalf of holder and on the instrument or on a paper so firmly affixed as to become a part thereof.” Id. at 165.
In this case the Court held that there is no proof that the allonge containing the special endorsement from GreenPoint to GMAC was executed at or near the time that the Note was executed.  The endorsement does not have any identifying numbers on it, such as account numbers or an escrow number nor does it reference the Note in any way.  Therefore, the Court held that there was no indication that the allonge was appropriately affixed to the Note.

Argument 2  - 

GMAC argues that it has standing because it is an assignee of MERS.  

MERS is named in the DOT as beneficiary holding only legal title to the interests granted GreenPoint under DOT. Because MERS has no financial interest in Note, MERS will suffer no injury if the Note is not paid and will realize no benefit if DOT is foreclosed.  MERS primary function is to act as a document custodian.
A number of cases have held that such language confers no economic benefit on

MERS. See, e.g., In re Sheridan, 2009 WL 631355, *4 (Bankr. D. Idaho 2009); In re Mitchell, 2009 WL 1044368, *3-4 (Bankr. D. Nev. 2009); In re Jacobson, 402 B.R. 359, 367 (Bankr. W.D. Wash. 2009). As noted by the Sheridan court, MERS “collect[s] no money from [d]ebtors under the [n]ote, nor will it realize the value of the [p]roperty through foreclosure of the [d]eed of [t]rust in the event the [n]ote is not paid.” 2009 WL 631355 at *4.
Because MERS has no financial interest in the Note, it will suffer no injury if the

Note is not paid and will realize no benefit if the DOT is foreclosed. Accordingly, MERS cannot satisfy the requirements of constitutional standing.

Argument 3 – 
GMAC argues that it has standing as a Servicer of the Note.

(a)  GMAC argues it has the right to collect fees for securitized mortgages.

Securitization of residential mortgages is “ the process of aggregating a large number of notes secured by deeds of trust in what is called a mortgage pool, and then selling security interests in that pool of mortgages.”  Kurt Eggert, Held Up In Due Course: Predatory lending, Securitization, and the Holder in Due Course Doctrine, 35 Creighton L. Rev. 503, 536 (2002).
Court found that there was no evidence demonstrating that the Note and DOT were transferred to Trust.  Without this evidence there is no demonstration that GMAC is the servicer of the Note.

(b)  Insufficient evidence that the Note was sold to Lehman and became part of the Trust, thus making GMAC the servicer.
GreenPoint allegedly transferred the Note to Lehman pursuant to FISA.  The term “mortgage loan” not defined in FISA and GMAC’s documents regarding the securitization of the Note and DOT provide no evidence of actual transfers of Note and DOT to either FISA or the Trust.  Court held that for transfers to be “true sales” they must be properly documented to be effective.

CONCLUSION:  

GMAC has not demonstrated that it has constitutional or prudential standing or

is the real party in interest entitled to prosecute a motion for relief from stay.
� Arizona law adopted 1972 revised version of Uniform Commercial Code (UCC) in 1975.


� If Note was endorsed in blank and the endorsement was properly affixed to the Note it would be a bearer instrument and, therefore, enforceable by party in physical possession.  See In re Hill, 2009 WL 1956174. *2 (Bankr. D. Ariz. 2009)


� Even if a servicer has constitutional standing it may still not be the “real party in interest” under Fed. R. Civ. P. 17 and may not, therefore, be able to satisfy the requirements for  prudential standing.  See e.g. In re Jacobson, 402 B.R. 359, 365-66 (Bankr. W.D. Wash 2009); In re Hwang, 396 B.R. 757, 767 (Bankr. C.D. Cal. 2008).





